Editor's Note: Reconsideration denied by Oder dated Sept. 21, 1998;
appeal filed, dv. No. 98-890-GM8 (MD La. Ct. 28, 1998).

RODNEY GOURM LLE
| BLA 95-372 Deci ded March 17, 1998

Appeal froma Decision of the Sate Orector, Eastern Sates dfice,
Bureau of Land Managenent, dismssing protest of the dependent resurvey.
ES 046131.

Affirned.
1. Surveys of Public Lands: Dependent Resurveys

The purpose of a dependent resurvey is to retrace and
reestablish the lines of the original survey in their
true and original positions according to the best

avai | abl e evi dence of the positions of the original
corners. To succeed on appeal, the party chal | engi ng
the filing of a plat for a dependent resurvey nust neet
hi s burden of establishing by a preponderance of the
evi dence that the dependent resurvey is not an accurate
retracenent and reestablishnent of the Iines of the
original survey.

APPEARANCES. Vdérren E Byrd, 11, Esqg., Baton Rouge, Louisiana, for
Appel | ant .

(PN ON BY ADM N STRATI VE JUDEE THRRY

Rodney Gourville (Qourville) has appeal ed froma Decision dated March
3, 1995, by the Drector, Eastern Sates Gfice, Bureau of Land Managenent
(BLN), dismissing his protest of the dependent resurvey (resurvey) of the
west boundary of T. 7S, R 9 E, Louisiana Mridian, Louisiana. The
BLMs resurvey was perforned at the request of the US Hsh and Widlife
Service (PP in order to define the boundaries of the At chafal aya National
Wldife Rfuge. The BLMs resurvey was perforned between Gctober 9, 1990,
and August 27, 1992. It was approved by the Eastern Sates Chief Cadastral
urveyor (GCS) on May 24, 1993.

Qourville owns property in lberville Parish, Louisiana. In his
statenment of reasons (SR Qourville asserts that as a result of BLMs
resurvey, approxi nately 33 acres of his property, abutting the western
section line of sec. 96, T. 7S, R 9 E, arein conflict wth a survey
perforned by Vél |l ace Hargrave in 1972 on behal f of Appellant. (SORat 3.)
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Q1 June 9, 1994, Qourville wote to the Southeast Regional Solicitor's
dfice requesting "confirmation of the starting point indicated by a
2[-inch] pipe set by Fensternaker at the southeast corner of T. 7S, R 8
E" Referring to BLMs field notes, Qourville alleged in his letter that
"no attenpt was made to confirmthe original |ocation of the southwest
corner of T7S R9E" Fensternmaker was a | ocal surveyor who surveyed a
portionof T. 7S, R 8 E in 1936.

The field notes of BLMs dependent resurvey state in part:

Beginning at the cor. of Tps. 7and 8 S, R. 8 and 9 E,
nonunented by C H Fensternmaker, in 1936, with an iron pipe, 3
ins. diam, firmy set, projecting 24 ins. above the ground and
in aconcrete base, 28 ins. belowthe ground. There is no
renai ni ng evidence of the orig. cor.; however, this nonunent
appears to have been placed with due regard to the | ocation of
the orig. survey, and is accepted as the best attai nabl e evi dence
of the orig. cor. position.

An anplified explanati on of this Fensternaker corner is contained in a
July 6, 1994, letter by Eastern Sates' GCS to the senior |and surveyor,
A6 1/ Inhis letter, the GCS notes that in addition to the Fensternaker
iron pipe set in 1936, the firmof MA, Inc., set a nonunent in 1988 whi ch
"was | ocated 46 degrees 50 mn. W, 98.7 |inks distance fromFensternaker's
nonunent . " The QCS expl ai ned further that though a diligent search was
nade for direct evidence of the original township corner and accessori es,
including an examnation of the origina topographic calls of record, no
such evi dence was found. Qonsequent!ly, an extensive exam nation of the
records of the two | ocal nonunents was nade. The GCS s letter continues:

The plat of C H Fensternaker's survey is inconcl usive as
to how his 1936 position for the townshi p corner was devel oped.
n the contrary, the nethodol ogy report of ME, Inc. explains how
their 1988 position for the township corner was devel oped. Wat
was not addressed however, was why C H Fensternaker's township
corner was not utilized, especially considering that other
corners of Fenstermaker's were utilized by MAL, Inc. to deternmne
their 1988 position for the township corner.

After careful consideration of all the evidence and facts of
the situation BLMconcl uded that there is no renai ni ng evi dence
of the original township corner. The nonunent set by C H
Fenst ernaker in 1936 was judged to have been pl aced wth due
regard to the location of the original survey, and having been in
exi stence for nore than 50 years prior to the nonunent

1/ The letter was in response to an inquiry, |odged with the P& on behal f
of Qourville, concerning BLMs dependent resurvey.
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set by ME, Inc., it was accepted as the best attai nabl e evi dence
of the original corner position.

h Septenber 19, 1994, Gourville notified the QCS that he was in
di sagreenent wth the boundaries set by BLMs resurvey. The GCSinvited
Qourville to file an official protest wth an expl anation of why he thought
BLMs resurvey was in error.

In Decenber, Gourville filed wth the GCS a Novenber 22, 1994, letter
by Wl | ace Hargrave (Hargrave letter). Inthat letter, Hargrave describes
the survey he perfornmed in 1972 using the "original Township plat of
Township 7 S Range-9-E " Hargrave explains that no one had chal | enged hi s
survey until 1988 when the PV contracted wth MA., Inc., to survey
properties purchased by the US Qrps of Engineers and BLMfromIberville
Land Gonpany.

Hargrave asserts that the MEL, Inc., survey, which established the
range line between Rs. 8 and 9 using iron pipes set by Fensternaker, failed
to "properly ascertain [that range |ine] because it begins in a conpl etely
di fferent Townshi p than where the Qourville property is located.” Hargrave
states that beginning a survey in a conpletely different township is not
the best nethod to ascertain aline if that "line can be determned from
w thin the Townshi p where the property is | ocated, which is what ny survey
is based on." Hargrave faults BLMs resurvey for establishing the range
line "wthout regards to doing or recreating the radiating Sections of f
Bayou Maringouin * * * " Hargrave asserts that BLMs resurvey i s erroneous
and unreliabl e because it utilizes the Fensternaker iron pi pe "which was
arrived at by starting* * * in a conpletely different Township, and comng
across three mles of A chafal aya Saanp. "

In the Decision before us on appeal, the Sate Orector (SD observes
that in 1988, MA, Inc., perforned a partial boundary survey of nunerous
parcels in Tps. 7S, R. 8and 9 E, for the P& Several of these
parcel s are |located adjacent to the range line between Rs. 8 and 9 E  The
specific area of dispute between the ML, Inc., survey and the Hargrave
survey is the location of this range Iine between sec. 29, T. 7S, R 8
E, andsec. 9, T. 7S, R 9 E (Dec. at 3.) The SDstates that the
conflict between these surveys results "in an overlap in departure position
(east - west) of approxinately 5 chains (330 feet)." Furthernore, the
surveys "disagree in latitudinal position (north - south)” wth a hiatus of
2.6 chains (172 feet) in the north and an overlap of 3.3 chains (218 feet)
inthe south. (Dec. at 4.)

The Decision recites that on January 12, 1989, a neeting was held to
di scuss the disagreenent in the | ocation of the boundary Iine between the
Qourville property and that of the P Anong those attending the neeting
were Rodney Qourville and famly nenbers, representatives of the F/6 and
several registered | and surveyors, including V| ace Hargrave. A the
neeting, Hargrave was asked if, when he set the western boundary of sec. 96
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(a portion of the range |ine between Rs. 8 and 9 E) he found anyt hi ng and
“whet her or not he ran north or south to see if he had | ocated Section 96
inthe correct north-south position.”" Hargrave answered that "he found a
north-south painted Iine which he felt proved he had correctly | ocated the
west erly boundary of Section 96 and that he did not run north or south to
check his north-south position.” (Dec. at 4.)

At the neeting, questions were rai sed why the survey of MA, Inc.,
"had angl e points on the range line," which "[p]resunably * * * shoul d have
been a straight line." Fomthe SDs perspective, it was al so "not
under stood why MEL, Inc. had not used the Fensternaker nonunent." (Dec. at
5.)

Havi ng sunmari zed the highlights of the neeting, the SD expl ai ns t hat
t he di screpancy between these "l ocal " surveys was probably due to the
burying of "fragnentary evi dence of the original nonunents and accessories”
by periodic inundation and depositing of layers of silt wthin the
At chaf al aya basin coupled wth the difficulties of reestablishing the
corners of an original survey conducted 150 years previously. (Dec. at 5.)

Qitiquing the Hargrave survey, the SD asserts that Hargrave, "w thout
qgualification to the original corner begins his survey at the supposed
sout heast corner of Section 80 on Bayou Maringouin.” The SD observes that
Hargrave' s bearings are those of the original survey "and his basis of
bearing, be it nagnetic, grid or true neridian, is unqualified.” Wiile
nmany of Hargrave's distances stemfromthe original survey, others
i nexplicably do not, his distance al ong the west boundary of sec. 96 bei ng
65. 88 feet (one chain) long of record.

Next, the SD notes that Hargrave nade no nention of physical evidence
relating to original nonunents or topographic calls of record: "The path
of the original survey he chose to traverse by record crossed Bayou B ack
four tines, and nowhere in M. Hargrave's survey is there a correl ation
between the actual |ocation of the bayou and the position of the section
boundari es as he has established them" (Dec. at 6.)

The SD states that BLMfound no evi dence of the painted |ine reported
by Hargrave. He notes, noreover, that "Hargrave' s plat nmakes no nention of
the painted |ine he observed.” In addition, as Hargrave admtted at the
neeting, he did not run to the north or south of this line. The SD asserts
that in the absence of retracenents north and south al ong the range |ine
and conparisons to other corners and calls of the original field notes,
Hargrave' s painted range |ine "does not constitute evidence of the original
survey" and can be regarded as nothing nore than nere specul ation. (Dec.
at 7.)

Next, the SD observes that MAL, Inc., "using for control a conbi nation
of three nonunents they had reestablished in conjunction wth two ot her
| ocal nonunents they had found, conputed a series of four “nodel ed conput er
traverses' to establish positions for their nonunents al ong the di sputed
range line." (Dec. at 7.) The SDstates that the "nethods and procedures
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enpl oyed by MEL, Inc., inthe restoration of boundaries and corners of the
original public land surveys" were not in accordance wth the Minual of
Instructions for the Survey of the Public Lands of the Lhited Sates (1973)
(Minual). (Dec. at 8.)

In particular, the SDstates that BLMs resurvey begins at the corner
of Tps. 7and 8 S, . 8 and 9 E, which is the southwest corner of the
township in which Qourville' s property is located. (Dec. at 8.) The BLMs
resurvey ends at the corner of Tps. 6 and 7S, R. 8 and 9 E, the
northwest corner of the township in which Gourville's property is | ocated.

(Dec. at 10.) The BLMs point of begi nning corner is the corner
nonunent ed by Fenstermaker in 1936. Wiile Fensternaker's survey is
i nconcl usi ve as to howthis corner was devel oped,

his plat depicts his survey of a portion of the south boundary of
Township 7 South, Range 8 East follow ng an ol d narked bl azed
line to the corner of Townships 7 and 8 South, Ranges 8 and 9
East on the east margin of Bayou Des Gaises. This along wth
the relation to original topographic calls in three directions,
including the call to Bayou Maringouin, |ed to the judgnent that
it had been placed wth due regard to the | ocation of the
original survey, and having been in existence for nore than 50
years, was accepted as the best attai nabl e evi dence of the
original corner position.

(Dec. at 8.) In support, the SD quotes fromthe Manual at sec. 5-9 (pp.
130-32), defining an obliterated corner as a point where there are no
renai ning traces of the nonunent or its accessories, but the |ocation of
whi ch has been perpetuated or may be recovered beyond a reasonabl e doubt .
Section 5-16 (pp. 131-32) provides that topographic calls may assist in
recovering the | ocus of such a corner.

The SDthen recites MAL, Inc.'s, procedure for establishing a
different position for the southeast corner of T. 7S, R 8 E The SD
notes that ML, Inc., failed to explain why it did not use Fensternaker's
townshi p corner "especially considering that other Fensternaker corners
were enpl oyed to determne a new towship corner position.”™ (Dec. at 9.)
The SD concl uded that nothing in MA, Inc.'s, record indicates that ML,
Inc., or anyone el se, recovered direct evidence of the original corner at
the corner thus established by M., Inc., and that the MA, Inc., position
for this corner was "never related by direct evidence of the original
corner." Thisis contrary to sec. 55 (p. 130), of the Manual which
provides that an existent corner is one "whose position can be identified
by verifying the evidence of the nonunent or its accessories, by reference
to the descriptioninthe field notes, or |ocated by an acceptabl e
suppl enental survey record, sone physical evidence or testinony.” Section
5-5 (p. 130) of the Manual provides, in addition, that a corner is not |ost
if its location can be established through dependabl e w tness testi nony.
The SD found, noreover, that even if considered lost, MA, Inc., had failed
to reestablish the corner position according to sec. 526 of the Manual,
whi ch
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prescribes the doubl e proportionate nethodol ogy for restoring a | ost corner
for four towships. (Dec. at 9.)

Replying to Hargrave's charge that BLMarrived at its townshi p corner
position for Tps. 7and 8 S, Rs. 8 and 9 E by running lines froma
“conpl etely different township,” the SDnotes that Hargrave fails to
"recogni ze the precedence of certain |ines over others wthin the public
| and survey system"” and the fact that this corner is cormmon to four
townshi ps for each of which it is a"controlling point." (Dec. at 10.)
The SD explains that there is no precedence of one townshi p over anot her
and that the "nere running of record Iines fromwthin the subdivisions of
a particular towship to the township exterior, when attenpting to fix the
common |ine between the two, is inproper.” (Dec. at 15.) In support, the
D quotes fromsec. 5-24 (pp. 133-34) of the Manual , which provides in part
that ordinarily towiship exteriors take precedence over subdi vi sional
lines, and fromsec. 528 (p. 134), which provides for the use of doubl e
proportionate neasurenent for the establishnment of |ost interior corners of
four sections, and the reestablishnent beforehand, of the controlling
corner on the townshi p boundary if such a corner is |ost.

The SD explains further that the corner of Tps. 6 and 7 S, Rs. 8 and
9 E was determined at the projected intersection of abandoned fence |i nes,
extending north and east and the centerline of a canal, extendi ng sout h.
Wthin a 4-chain locus of this corner, four |ocal nonunents were tied in
and evaluated. (Dec. at 10-11.) Because retracenents and research fail ed
to di scl ose any rel evance between these nonunents and the original surveys,
t hese nonunents were rejected. The BLMtherefore concl uded that the
original corner was obliterated and that abandoned fence |ines and a canal
centerline were the best evidence of its original location. (Dec. at 11-
12.) The BLMutili zed

original topography calls and | ongstandi ng | ocal nonunentation in
various conbi nations of one, two, three and four[-]Jway control,
[to] define a snall |ocus for the original township corner. This
snal | locus falls roughly between the position defined by the
intersection of the abandoned fences and the canal, and the
position determned by Evans-Gaves in 1984. [2/] The MA Inc.
positionis slightly farther south and east of said | ocus.

(Dec. at 11.) The SDnotes that neither Gourville nor Hargrave have
objected to BLMs determnation of this corner. (Dec. at 12.)

The SDrecites that the original survey of the range |ine began at
Tps. 6 and 7S, . 8and 9 E and was run south wth posts set at

2/ The SD explains that Evans-Gaves Engi neering, Inc., of Baton Rouge,
Loui siana, prepared a plat wth the annotation "Set Gonc. Mn" at the
corner of Tps. 6 and 7S, . 8and 9 E (Dec. at 3.)
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1/2-mle intervals. According tothe SO the field notes of the original
survey contain four topographic calls to bayous whi ch BLM observed and
consi dered, whereas MA., Inc., and Hargrave did not consider these calls in
their surveys. As a consequence, the two closest calls of record, as

est abl i shed by Hargrave on the west boundary of sec. 96, disagree wth
these original topographic calls by as nuch as 10 chains. (Dec. at 14-15.)

The SD further observes that wthout concl usive evidence of the
original range |ine nonunents, these nonunents "were deened | ost and
properly reestablished by proportionate neasurenent based on an irregul ar
boundary adjustnent. The resultant location of the range line is
corroborated by its favorable relation to the four original topographic
calls.” This procedure conforns to the Manual, sec. 5-21 (p. 133). (Dec.
at 15.)

Havi ng di scussed other points nmade in the Hargrave letter, the SD
dismssed Qourville' s protest based on his concl usion that Gourville had
failed to prove, by substantial evidence, that BLMs resurvey was in error.
3/

n appeal, Gourville argues that BLMs resurvey "is unreliabl e based
on general and acceptabl e nethods of surveying." (SCRat 2.) 4 (Qourville
restates the objections to BLMs resurvey originally stated in his protest
(the Hargrave letter) and asserts that BLMshoul d have accorded nore
deference to Hargrave' s professional opinions. He charges that BLMfail ed
to "recogni ze the inportance of originating the survey in the sane
Townshi p, Range and Section in which the subject property was | ocated."
(SSRat 3-4.) Apart fromthis general allegation, however, Appellant has
not referred us to any nethodol ogy, principle, or authority to support his
contention, and nowhere does he articul ate the nature and effect of the
per cei ved defi ci ency.

Qourville further asserts that the historic Iberville Parish plats of
record, upon which the Hargrave survey was based "nust be given preference
and priority over the [overnnent's dependent resurvey.” (S(Rat 4.)
Fnally, Gourville contends that BLMnust be required to conduct anot her
survey to confirmthe Hargrave survey. (SRat 5.)

[1] The Secretary of the Interior is authorized to consider what
lands are public |ands and what public | ands have been or shoul d be
surveyed and has the authority to extend or correct the surveys of public
| ands and nmake resurveys to reestablish corners and lines of earlier
official surveys. Paul Chabot, 132 IBLA 371, 375-76 (1995); John W &
Qvada

3/ Hargrave also asserted in his letter that "[b]ased on ny know edge of
prescriptionin Louisiana, it is logical that prescription runs in favor of
M. Qourville * * *." Hargrave cites no authority for this thesis. In any
event, the theory of prescription has not been advanced as an argunent on
appeal before this Board and therefore requires no discussion.

4/ The SCRis not pagi nated.
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Yeargan, 126 |BLA 361, 362 (1993); Hner A Saan, 77 |BLA 99 (1983); see 43
USC 8§ 2, 52, 751-53 (1994).

A dependent resurvey is a retracenent and reestablishnent of the |ines
of the original survey intheir true original positions according to the
best avail abl e evi dence of the positions of the original corners. The
section lines and lines of |egal subdivision of the dependent resurvey in
t hensel ves represent the best possible identification of the true | egal
boundari es of lands patented on the basis of the plat of the original
survey. Inlegal contenplation and in fact, the lands contained in a
certain section of the original survey and the | ands contained in the
correspondi ng section of the dependent resurvey are identical. Mnual 6-4
at 145; John W & Qvada Yeargan, supra; Gow |Indian Agency, 78 IBLA 7, 10
(1983).

A dependent resurvey seeks to restore what purports to be the original
conditions of the official survey according to the record, based, first,
upon identified existing corners of the original survey and ot her
recogni zed acceptabl e points of control, and second, upon the restoration
of missing corners by proportionate neasurenent in harnony wth the record
of the original survey. Titles, areas, and descriptions shoul d renain
unchanged in a typi cal dependent resurvey. Jean Hi, 78 | BLA 374, 376
(1984). Therefore, the cadastral surveyor's prinary responsibility when
conducting a dependent resurvey is to act as a "detective" who gathers all
available information and uses his best effort to determne the | ocation of
all the original corners. John W & Qvada Yeargan, supra, at 363.

In an appeal froma protest agai nst acceptance of the filing of a plat
of a dependent resurvey, the appel |l ant has the burden of establishing by a
preponder ance of the evidence that the resurvey is not an accurate
retracenent and reestablishnent of the lines of the original survey. John
& Qvada Yeargan, supra, at 363; Janes Q Seanbarge, 116 | BLA 185, 188
(1990). Peter Paul Goth, 99 IBLA 104, 111 (1987); Soddard Jacobsen, 85
| BLA 335, 342 (1985).

Because the authority to conduct surveys and resurveys is vested in
the Secretary of the Interior, who in turn has del egated this authority to
BLM surveys such as the one perforned by MAL, Inc., and Hargrave do not
constitute official surveys of the Lhited Sates because they were not
perforned by or for BLM Dan Oyl e, 131 | BLA 129-30 (1994); see WI ogene
S npson, 110 | BLA 271, 275 (1989), and cases cited;, Mwnual, secs. 9-2 and
O9-3, at 191. Therefore, contrary to Qourville's argunent, Hargrave' s
survey did not establish the location of the corners or the range |ine
connect i ng t hem

Qourvill e's appeal contains neither concrete exanpl es nor citations of
authority for his proposition that BLMs resurvey is not in agreenent wth
"general and acceptabl e net hods of surveying.” Aqguiding principle inthis
area of the lawis that BLM in conducting a survey of the public
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lands, is constrained to followthe Manual . | ndeed, a dependent resurvey
in which BLMdoes not followthe Manual constitutes gross error and nust be
cancel ed. See Donenico A Tussio, 37 IBLA 132 (1978).

In this case, the SDs Decision contains a detailed explication of
BLMs resurvey. The Hargrave chal | enges, pertaining to the starting point
of BLMs survey and the establishnent of corners, were considered and
rej ected based on the authority of the Manual, and Appel | ant has not shown
or even argued that BLMfailed to conduct the resurvey in accordance
therewth. No specific assignnents of error have been levelled at the D s
di sposition of those challenges in his dismssal of the protest and no
evi dence to dispute BLMs resurvey has been submtted. 5 W concl ude that
the Deci sion appeal ed fromis firmy supported by the field notes and by
procedures prescribed by the Manual .

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge

5/ The Board's rules of practice require the filing of an SOR which
affirmatively points out error in the decision fromwhi ch the appeal is
taken. Mistang Fuel Gorp., 134 IBLA 1, 4 (1995), and cases there cited.
Wiere an SORfails to present newissues and fails to point out howthe
deci sion fromwhi ch the appeal purports to be taken erroneously deci ded the
i ssues before it, an appeal is subject to dismssal because the failure to
file an adequate statenent nay be treated the sane as the failure to file
any statenent. See Burton A _and Mry H MGegor, 119 |IBLA 95, 98 (1991);
43 CF.R 88 4.402 and 4.412(c). However, dismssal of an appeal for
deficiencies in the SORis wthin the discretion of the Board, and each
case Wil be examned individually to determne the appropriateness of a
dismssal. See Millins Gal . v. 8V 96 | BLA 333, 335 (1987).
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